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INSTALLMENT PURCHASE AGREEMENT

AND PAYMENT SCHEDULE

This Installment Purchase Agreement and Payment Schedule (this "Agreement") is dated as of the ______ day of ____________________, 2000 between _______________ ("Contractor") and the Commonwealth of Pennsylvania ("Commonwealth"), acting through the __________________________________________________________ (name of agency).

WHEREAS, Contractor and Commonwealth have entered into an agreement for the Commonwealth’s acquisition for energy-savings improvements at ____________________

________________________________________; and

WHEREAS, Commonwealth wants to pay for the energy-savings improvements on an installment payment method with tax-exempt financing.

NOW THEREFORE, intending to be legally bound hereby, Contractor agrees to sell to Commonwealth, and Commonwealth agrees to purchase from Contractor, the items of Equipment (the "Equipment"), all as described in EQUIPMENT EXHIBIT 1 attached to this Agreement, on an installment payment basis upon the following terms and conditions:

1.
DELIVERY AND ACCEPTANCE; ESCROW AGREEMENT

The Equipment will be delivered by Contractor to Commonwealth at the location specified in EQUIPMENT EXHIBIT 1. Commonwealth will accept operationally independent and functionally complete components of the Equipment upon completion of delivery and installation, which acceptance will be evidenced by Commonwealth's execution and delivery to __________________ (Third Party Financing Company) and Escrow Agent (defined below) of a Certificate of Acceptance in the form attached hereto as Exhibit A. Commonwealth shall make payments to Third Party Financing Company, as assignee of Contractor, pursuant to Section 3 hereof.

To assure the availability of moneys to pay to Contractor the cost of the Equipment, facilitate the acquisition of the Equipment, Third Party Financing Company and _____________________, as escrow agent ("Escrow Agent"), have at the request of Commonwealth, entered into an Escrow Agreement dated as of _______________________________, (the "Escrow Agreement"). Pursuant to and in accordance with the Assignment and Security Agreement dated as of ___________________ (the "Assignment") between Contractor and Third Party Financing Company, Third Party Financing Company will deposit in the Equipment Acquisition Fund established and maintained pursuant to the Escrow Agreement the sum of $__________________________ to be held, invested, and disbursed in accordance with the Escrow Agreement. Commonwealth's obligation to make the payments pursuant to Section 3 hereof shall commence on the date of such deposit and interest shall accrue on the amount of such deposit on such date. Commonwealth's obligation to make payments under Section 3 hereof shall be in consideration and repayment of the deposit to the Equipment Acquisition Fund made by Third Party Financing Company. Commonwealth shall request disbursements from the Equipment Acquisition Fund for the payment of the cost of the Equipment by completing, for each requested disbursement, a Payment Request Form in the form attached to the Escrow Agreement as Exhibit A.  Commonwealth shall request disbursements from the Equipment Acquisition Fund only for portions of the Equipment that are functionally complete and operationally independent.  In the event that the amounts in the Equipment Acquisition Fund are insufficient to pay the acquisition costs of the Equipment, Commonwealth shall deposit additional funds into the Equipment Acquisition Fund to eliminate such insufficiency.

2.
TERM

This Agreement will become effective upon receipt of a fully-executed Agreement by Contractor. This Agreement will, unless earlier terminated as expressly provided for in this Agreement, continue until all payments set forth in PAYMENT SCHEDULE I attached hereto have been made in full (hereinafter, the "Agreement Term").

3.
PAYMENT

Commonwealth agrees to pay to Third Party Financing Company, as assignee of Contractor, or any assignee of Third Party Financing Company, the payments including the interest portion as specified in PAYMENT SCHEDULE 1 at the office of Third Party Financing Company (or such other place as Third Party Financing Company or its assignee may from time to time designate in writing).  Such payments will be made, commencing on _____________________, and thereafter on the dates set forth in PAYMENT SCHEDULE 1. Except as otherwise provided in this paragraph, Commonwealth's obligation to make the payments shall commence on the date that funds are deposited in the Equipment Acquisition Fund and shall be absolute and unconditional in all events except as expressly provided in Section 4 and Section l9(b). Notwithstanding any dispute between Commonwealth and manufacturer or Contractor or any other person, Commonwealth shall make all payments when due and shall not withhold any payments, or portions thereof, for any reason whatsoever. Commonwealth covenants it will not assert any right to setoff, counterclaim, abatement, or recoupment for any reason whatsoever.  Contractor agrees that, prior to the effective date of the Assignment, the Commonwealth may set off the amount of any state tax liability or other obligation of the Contractor or its subsidiaries to the Commonwealth against any payments due the Contractor under this Agreement.

Commonwealth reasonably believes that funds can be obtained sufficient to make all payments during the Agreement Term and hereby covenants that it will do all things lawfully within its power to obtain, maintain, and properly request and pursue funds from which the payments may be made, including making provisions for such payments to the extent necessary in each budget submitted for the purpose of obtaining funding, using its bona fide best efforts to have such portion of the budget approved and exhausting all available administrative reviews and appeals in the event such portion of the budget is not approved.

It is Commonwealth's intent to make payments for the full Agreement Term if funds are legally available therefor and in that regard Commonwealth represents that the use of the Equipment is essential to its proper, efficient, and economic operation.

During the Agreement Term, Commonwealth will, upon the request of Contractor, annually make available to Contractor or its assignee current financial statements, budgets, proof of appropriation for the ensuing fiscal period, and such other financial information as may be requested by Contractor or any assignee relating to the ability of Commonwealth to continue to make installment payments and other sums due under this Agreement.

If payment or other sums owed by Commonwealth hereunder is not paid when due, interest may accrue in accordance with State law.

4.
NONAPPROPRIATION OF FUNDS

In the event no funds or insufficient funds are appropriated and budgeted in any Commonwealth Fiscal Period for payments due under this Agreement, then Commonwealth will immediately notify Contractor or its assignee of such occurrence and this Agreement shall terminate on the last day of Commonwealth's Fiscal Period for which appropriations were received without penalty or expense to Commonwealth of any kind whatsoever. In the event of such termination, Commonwealth agrees to peaceably surrender possession of all Equipment requested by Contractor in good operating condition, subject to normal wear and tear to Contractor or its assignee on the date of such termination, packed for shipment in accordance with manufacturer's published specifications and with freight and insurance prepaid to Contractor's or its assignee's nearest warehouse location in the United States, such location to be specified by Contractor or its assignee. Contractor or its assignee will have all legal and equitable rights and remedies to take possession of the Equipment. Upon such termination, title to the Equipment will revert to Contractor or its assignee.

If, on the thirtieth (30th) day after the commencement of any Fiscal Period, sufficient funds have not been appropriated for the purpose of making all of the payments scheduled to be paid in such Fiscal Period, Commonwealth shall cause to be delivered written notice thereof (a "notice of nonappropriation") to Contractor or its assignee within ten (10) calendar days after such thirtieth (30th) day. Upon Contractor's receipt of a notice of nonappropriation this Agreement shall terminate, as of the end of the Fiscal Period just ended; provided, however, such termination shall not become effective as of the end of such Fiscal Period just ended if, within ten (10) calendar days of the thirtieth (30th) day after the end of such Fiscal Period just completed, Commonwealth shall cause to be delivered to Contractor a written statement to the effect that it reasonably expects sufficient funds for the then-current Fiscal Period to be appropriated for this Agreement, and in such event the term shall continue into the then-current Fiscal Period so long, but only so long, as an appropriation becomes available from which to make the payments.

Notwithstanding the foregoing, Commonwealth agrees that (i) it will not cancel this Agreement under the provisions of this paragraph if any funds are appropriated to it, or by it, for the acquisition, retention, or operation of the Equipment or other equipment performing functions similar to the Equipment for the Fiscal Period following the Fiscal Period in which funds were appropriated; and (ii) it will not during the Agreement Term give priority in the application of funds to any other functionally similar equipment or purchase of services, such as outsourcing.

5.
AUTHORITY AND AUTHORIZATION

Commonwealth represents, covenants, and warrants. and will at its expense deliver an opinion of counsel satisfactory to Contractor to the effect that: (a) the execution, delivery, and performance by Commonwealth of this Agreement have been duly authorized by necessary action on the part of Commonwealth; (b) this Agreement has been duly executed and delivered on behalf of Commonwealth and constitutes a legal, valid, and binding obligation of Commonwealth enforceable in accordance with its terms; and (c) Commonwealth has complied with all bidding requirements, where necessary, and by due notification presented this Agreement for approval and adoption as a valid obligation on its part. Commonwealth agrees that: (i) Commonwealth will do or cause to be done all things necessary to preserve and keep the Agreement in full force and effect; (ii) Commonwealth has sufficient appropriations or other funds available to pay all amounts due hereunder for the current Fiscal Period; (iii) Commonwealth's obligations hereunder are not guaranteed by the United States of America or any agency or instrumentality thereof; (iv) Commonwealth has not established and will not establish any sinking fund, redemption fund, debt service fund, reserve fund, replacement fund, or similar fund to be used to pay principal or interest composing the payments due hereunder; (v) Commonwealth will use the Equipment only to perform essential governmental or proprietary functions of Lessee within the scope of Lessee's authority; (vi) Commonwealth will not permit the Equipment to be used in or for any private commercial activity; (vii) Commonwealth will take no action that would cause the interest portion of the payments due hereunder to become included in gross income of the recipient for federal income tax purposes under the Internal Revenue Code of 1986, as amended (the "Code"), and Treasury Regulations promulgated thereunder (the "Regulations"), and Commonwealth will take and will cause its officers, employees, and agents to take all affirmative actions legally within its power necessary to ensure that the interest portion of the payments due hereunder does not become included in gross income of the recipient for federal income tax purposes under the Code and Regulations, all as amended from time to time (including, without limitation, the calculation and payment of any rebate required to preserve such exclusion); and (viii) Commonwealth will sign and submit to Contractor for filing with the Secretary of the Treasury information reporting statements and other information relating to this Agreement and the Escrow Agreement at the times and in the forms required by the Code and the Regulations.

6.
TITLE

Upon acceptance of the Equipment by Commonwealth hereunder, title to the Equipment will vest in Commonwealth; provided however, that (i) in the event of termination of this Agreement by Commonwealth pursuant to NONAPPROPRIATION OF FUNDS paragraph hereof and delivery of the Equipment to Third Party Financing Company or (ii) upon repossession of the Equipment in the event of a default, title will immediately vest in Contractor or its assignee.

7.
SECURITY INTEREST

In order to secure all of its obligations hereunder, Commonwealth hereby (i) grants to Contractor a first and prior security interest in any and all right, title, and interest of Commonwealth in the Equipment and in all additions, attachments, accessions and substitutions thereto, and on any proceeds therefrom; (ii) agrees that this Agreement may be filed as a financing statement evidencing such security interest; and (iii) agrees to execute and deliver all financing statements, certificates of title, and other instruments necessary or appropriate to evidence such security interest. Once all payments set forth on PAYMENT SCHEDULE I have been made, then Commonwealth will own the Equipment free and clear of all liens or other encumbrances.

8.
PERSONAL PROPERTY

The Equipment is, and will remain, personal property, and will not be deemed to be affixed to or a part of the real estate on which it may be situated, notwithstanding that the Equipment or any part thereof may be or hereafter become in any manner physically affixed or attached to real estate or any building hereon.

9.
MAINTENANCE

Commonwealth, at its own cost and expense, will maintain the Equipment in good operating condition for the duration of this Agreement and will not use or deal with the Equipment in any manner which is inconsistent with any laws or regulations. The Equipment will not be misused, abused, wasted, or be allowed to deteriorate except for ordinary wear and tear resulting from its intended use.  Commonwealth agrees to cause the Equipment to be maintained pursuant to manufacturer's standard maintenance specifications and will provide proof of proper maintenance at Contractor's request.

10.
ALTERATIONS

Commonwealth will not make any Alterations, additions or improvements to the Equipment without Contractor's prior written consent unless such Alterations, additions, or improvements may be readily removed without damage to the Equipment.

11.
LOCATION: INSPECTION

The Equipment may be moved at Commonwealth's option to any locations within the Commonwealth of Pennsylvania. In the event Commonwealth moves the Equipment. Commonwealth will notify Contractor in writing within thirty (30) days of the new Location(s). Commonwealth will maintain a list of all Equipment by model and serial numbers and provide said list throughout the Agreement Term upon written request of Contractor. Contractor will be entitled to enter upon Equipment Location(s) during reasonable business hours and upon reasonable notice, consistent with Commonwealth security and production requirements and accompanied by Commonwealth personnel, to inspect the Equipment or observe its use and operation.

12.
LIENS AND ENCUMBRANCES

Commonwealth shall keep the Equipment free and clear of all levies, liens and encumbrances except those created under this Agreement. Commonwealth shall pay, when due, all charges which may now or hereafter be imposed upon the ownership, leasing, rental, sale, purchase, possession, or use of the Equipment, excluding, however, all taxes on or measured by Contractor's income. If Commonwealth fails to pay said charges when due, Contractor shall have the right, but shall not be obligated, to pay said charges. If Contractor pays any charges for which Commonwealth is responsible or liable under this Agreement, Commonwealth shall reimburse Contractor therefor.

13.
RISK OF LOSS; DAMAGE; DESTRUCTION

Upon acceptance of the Equipment, Commonwealth assumes all risk of loss of or damage to the Equipment from any cause whatsoever, and no such loss of or damage to the Equipment or defect therein or unfitness or obsolescence thereof shall relieve Commonwealth of the obligation to make payments or to perform any other obligation under this Agreement. In the event of damage to any item of Equipment, Commonwealth will immediately notify Contractor or its assignee and place the same in good repair. If Commonwealth determines that any item of Equipment is lost, stolen, destroyed or damaged beyond repair, Commonwealth will either: (a) replace the same with like Equipment in good repair; or (b) on the next payment Date following occurrence of loss, pay Contractor (i) all amounts for said lost, stolen. destroyed or damaged beyond repair Equipment then owed by Commonwealth to Contractor under this Agreement, including the payment for such item(s) due on such date, and (ii) the proportionate amount of applicable Concluding Payment set forth in PAYMENT SCHEDULE 1. In the event that Commonwealth is obligated to make such payment with respect to less than all of the Equipment, Contractor will provide Commonwealth with the pro rata amount of the payment and the Concluding Payment to be made by Commonwealth with respect to the Equipment which has suffered the event of loss.

I4.
INSURANCE

Commonwealth will self-insure against any or all risks assumed in this Agreement. Commonwealth shall demonstrate to the satisfaction of Contractor or assignee that adequate self-insurance is provided. In the event of any loss, damage, injury, or accident involving the Equipment, Commonwealth will promptly provide Contractor with written notice within ten (10) days thereof and make available to Contractor all information and documentation relating thereto.

Commonwealth assumes all risks and liabilities for injury to or death of any person or damage to any property, in any manner arising out of possession, use, operation, custody, control, condition or storage of the Equipment by Commonwealth whether such injury or death be with respect to Commonwealth's property or the property of other; provided, however, that said damage or injury results from the negligence of Commonwealth, it agents or employees, and that either Commonwealth agrees to settle such claim or judgment has been obtained against Commonwealth. This subsection (b) shall not be construed to limit or waive in any way the sovereign immunity of Commonwealth, liability of which under subsection (b) is limited to amounts in which Commonwealth is otherwise permitted or required to respond in accordance with applicable law.

I5.
EARLY PAYMENT OPTION

Upon thirty (30) days' prior written notice from Commonwealth to Contractor, and provided that there is no Event of Default, or an event with which notice or lapse of time, or both, could become an Event of Default, then existing, Commonwealth will have the right to terminate Commonwealth's continued obligation to make payments as specified in PAYMENT paragraph and PAYMENT SCHEDULE I to Contractor on the purchase of the Equipment by payment to Contractor or its assigns of the Concluding Payment and any accrued outstanding payments. Upon satisfaction by Commonwealth of such purchase conditions, Contractor shall henceforth have no rights, title, and interest in the Equipment.

16.
ASSIGNMENTS

Without Contractor's prior written consent, Commonwealth will not either (i) assign, transfer, pledge,  or grant any security interest in or otherwise dispose of this Agreement the Equipment or any interest in this Agreement, the Equipment, or (ii) lease or lend the Equipment or permit it to be used by anyone other than Commonwealth, Commonwealth's employees or other qualified Commonwealth government agencies.  Contractor may assign its rights, title, and interest in and to this Agreement, the Equipment and any other documents executed with respect to this Agreement and/or grant or assign a security interest in this Agreement and the Equipment, in whole or in part. Any such assignee (including Third Party Financing Company) shall have all of the rights (but none of the obligations) of Contractor under this Agreement. Subject to the foregoing, this Agreement inures to the benefit of and is binding upon the heirs, executors, administrators, successors, and assigns of the parties hereto.

Upon assignment of Contractor's interests herein, Contractor will cause written notice of such assignment to be sent to Commonwealth which will be sufficient if it discloses the name of the assignee and address to which further payments hereunder should be made. No further action will be required by Contractor or by Commonwealth to evidence the assignment, but Commonwealth will acknowledge such assignments in writing if so requested.

Notwithstanding the foregoing, no such assignments of Contractor's interests shall be effective against Commonwealth unless Commonwealth receives notification in writing of said Agreement designating the name and address of any such assign. In compliance with Section 149(a) of the Internal Revenue Code, Commonwealth agrees to affix a copy of each notification of assignment to Commonwealth's counterpart of the Agreement.

Commonwealth hereby acknowledges that Contractor has assigned to Third Party Financing Company all of Contractor's right, title and interest in and to this Agreement, the Equipment, and Commonwealth shall make all payments hereunder to Third Party Financing Company, as assignee of Contractor, in accordance with the terms hereof.

NOT BEING THE MANUFACTURER OR VENDOR OF THE EQUIPMENT, ANY ASSIGNEE OF CONTRACTOR SHALL BE DEEMED TO HAVE MADE NO WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OR FITNESS FOR USE OF THE EQUIPMENT. In no event shall any assignee be liable for any incidental, indirect, special, or consequential damage in connection with or arising out of this Agreement or the existence, furnishing, functioning, or Commonwealth's use of any item of Equipment or products or services provided for in this Agreement.

17.
EVENTS OF DEFAULT BY COMMONWEALTH

The term "Event of Default," as used herein, means the occurrence of any one or more of the following events:

(a)
Commonwealth fails to make any payment as it becomes due in accordance with the terms of this Agreement, and any such failure continues for sixty (60) days after receipt of written notice of Default;

(b)
Commonwealth fails to perform or observe any other covenant, condition or agreement to be performed or observed by it hereunder and such failure is not cured within sixty (60) days after written notice thereof by Contractor: or

(c)
Any representation or warranty of Commonwealth contained herein or in any related document was untrue in any material respect when made.

18.
REMEDIES BY CONTRACTOR

Upon the occurrence of an Event of Default, and as long as such Event of Default is continuing, Contractor may at its option, exercise any one or more of the following remedies:

(a)
By written notice to Commonwealth, with or without terminating this Agreement, declare an amount equal to all amounts then due under this Agreement, and all remaining payments due for which funds have been appropriated, to be immediately due and payable, whereupon the same shall become immediately due and payable;

(b)
By written notice to Commonwealth, request Commonwealth to (and Commonwealth agrees that it will), at Commonwealth's expense, promptly return the Equipment to Contractor in the manner set forth in NONAPPROPRIATION OF FUNDS paragraph hereof, or Contractor, at its option, may enter upon the premises where the Equipment is located and take immediate possession of and remove the same, and Commonwealth hereby expressly waives any damages occasioned by such actions not caused by Contractor's willful misconduct or negligence;

(c)
Sell or lease the Equipment or lease it for the account of Commonwealth, and apply any proceeds of such disposition in the following order: (i) all costs (including, but not limited to, attorneys' fees) incurred in securing possession of the Equipment; (ii) all expenses incurred in completing the disposition; (iii) any sales or transfer taxes; (iv) the applicable Concluding Payment; and (v) the balance of any payments owed by Commonwealth for which funds have been appropriated. Any disposition proceeds remaining after the requirements of clauses (i), (ii), (iii), (iv), and (v) have been met shall be paid to Commonwealth; and

(d)
Exercise any other right, remedy or privilege which may be available to it under applicable laws of the Commonwealth of Pennsylvania or any other applicable law or proceed by appropriate court action to enforce the terms of this Agreement or to recover damages for the breach of this Agreement or to terminate this Agreement as to any or all of the Equipment. In addition, Commonwealth will remain liable to the extent not prohibited by law for all covenants under this Agreement and for all fees, other costs and expenses incurred by Contractor with respect to the enforcement of any of the remedies listed above or any other remedy available Contractor.

19.
EVENTS OF DEFAULT BY CONTRACTOR AND REMEDIES BY COMMONWEALTH

In the event of default by Contractor, Commonwealth may pursue one or more of the following remedies:

(a)
If the payments under this Agreement have been assigned by Contractor. Commonwealth may declare Contractor to be in default and exercise its rights and remedies for damages against Contractor, but continue to make installment payments for the Equipment.

b)
If the payments under this Agreement have not been assigned, Commonwealth may set off or counterclaim against its obligation to make the payments provided in PAYMENT SCHEDULE I any and all damages incurred by Commonwealth as a result of Contractor's default.

(c)
Contractor or Contractor's surety (but not the assignee) will be liable to Commonwealth for damages incurred by Commonwealth as a result of the default of Contractor. Such damages may include, but are not limited to: (i) installment payments made to Contractor or assignee which represents payment towards a unit of Equipment for which acceptance was revoked because of a latent defect; (ii) the difference in price between the market price of the Equipment which was not delivered or which was rejected (or the actual purchase price if Commonwealth purchases replacements (like Equipment) for any undelivered or rejected unit of Equipment) and the purchase price indicated in the Agreement for such units of Equipment; (iii) damages as a result of breach of warranty, failure to meet specifications, or damages incurred by Commonwealth resulting from the delivery of Equipment which is defective or fails to meet specifications, or resulting from Contractor's failure to comply with any other requirements of this Agreement; and (iv) any other damages recoverable by law.

20.
NOTICES

All notices to be given under this Agreement shall be made in writing and mailed by certified mail, return receipt requested, to the other party at its address set forth herein or at such address as the party may provide in writing from time to time. Any such notice shall be deemed to have been received five (5) days after mailing.

21.
NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE
During the term of this Agreement, Contractor agrees as follows:

a.
In the hiring of any employees for the manufacture of supplies, performance of work, or any other activity required under this Agreement any subcontract, Contractor, subcontractor or any person acting on behalf of contractor or subcontractor shall not by reason of gender, race, creed, or color discriminate against, any citizen of this Commonwealth who is qualified and available to perform the work to which the employment relates.

b.
Neither Contractor nor any subcontractor nor any person on their behalf shall in any manner discriminate against or intimidate any employee involved in the manufacture of supplies, the performance of work or any other activity required under this Agreement on account of gender, race, creed, or color.

c.
Contractor and any subcontractors shall establish and maintain a written sexual harassment policy and shall inform their employees of the policy.  This policy must contain a notice that sexual harassment will not be tolerated and employees who practice it will be disciplined.

d.
Contractor shall not discriminate by reason of gender, race, creed, or color against any subcontractor or supplier who is qualified to perform the work to which this Agreement relates.

e.
Contractor and each subcontractor shall furnish all necessary employment documents and records to and permit access to its books, records, and accounts by the contracting officer and the Department of General Services’ Bureau of Contract Administration and Business Development for purposes of investigation to ascertain compliance with the provisions of this Nondiscrimination/Sexual Harassment Clause.  If the Contractor or any subcontractor does not possess documents or records reflecting the necessary information requested, it shall furnish such information on reporting forms supplied by the contracting officer or the Bureau of Contract Administration and Business Development.

f.
Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in every subcontract so that such provisions will be binding upon each subcontractor.

g.
The Commonwealth may cancel or terminate this Agreement, and all money due or to become due under the Agreement may be forfeited for a violation in the terms and conditions of this Nondiscrimination/Sexual Harassment Clause.  If addition, the agency may proceed with debarment or suspension and may place Contractor in the Contractor Responsibility File.

22.
CONTRACTOR INTEGRITY PROVISIONS
a.
For purposes of this clause only, the words “confidential information,” “consent,” “contractor,” “financial interest,” and “gratuity” shall have the following definitions.

1)
Confidential information means information that is not public knowledge, or available to the public on request, disclosure of which would give an unfair, unethical, or illegal advantage to another desiring to contract with the Commonwealth.

2)
Consent means written permission signed by a duly authorized officer or employee of the Commonwealth, provided that where the material facts have been disclosed, in writing, by prequalification, bid, proposal, or contractual terms, the Commonwealth shall be deemed to have consented by virtue of execution of this Agreement.

3)
Contractor means the individual or entity that has entered into the Contract with the Commonwealth, including directors, officers, partners, managers, key employees and owners of more than a five percent interest.

4)
Financial Interest means:

a)
Ownership of more than a five percent interest in any business; or

b)
Holding a position as an officer, director, trustee, partner, employee, or the like, or holding any position of management.

5)
Gratuity means any payment of more than nominal monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, subscriptions, advances, deposits or money, services, employment, or contracts of any kind.

b.
Contractor shall maintain the highest standard of integrity in the performance of the Contract and shall take no action in violation of state or federal laws, regulations, or other requirements that govern contracting with the Commonwealth.

c.
Contractor shall not disclose to others any confidential information gained by virtue of the Contract.

d.
Contractor shall not, in connection with this or any other agreement with the Commonwealth, directly or indirectly, offer, confer, or agree to confer any pecuniary benefit on anyone as consideration for the decision, opinion, recommendation, vote, other exercise of discretion, or violation of a known legal duty by any officer or employee of the Commonwealth.

e.
Contractor shall not, in connection with this or any other agreement with the Commonwealth, directly or indirectly, offer, give, or agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of any officer or employee of the Commonwealth.

f.
Except with the consent of the Commonwealth, neither Contractor nor anyone in privity with him or her shall accept or agree to accept from, or give or agree to give to, any person, any gratuity from any person in connection with the performance of work under the Contract except as provided therein.

g.
Except with the consent of the Commonwealth, Contractor shall not have a financial interest in any other contractor, subcontractor, or supplier providing services, labor, or material on this project.

h.
Contractor, upon being informed that any violation of these provisions has occurred or may occur, shall immediately notify the Commonwealth in writing.

i.
Contractor, by execution, of the Contract and by the submission of any bills or invoices for payment pursuant thereto, certifies, and represents that he or she has not violated any of these provisions.

j.
Contractor, upon the inquiry or request of the Inspector General of the Commonwealth or any of that official’s agents or representatives, shall provide, or if appropriate, make promptly available for inspection or copying, any information of any type or form deemed relevant by the Inspector General to the Contractor’s integrity or responsibility, as those terms are defined by the Commonwealth’s statutes, regulations, or management directives.  Such information may include, but shall not be limited to, the contractor’s business or financial records, documents or files of any type or form which refers to or concern the Contract.  Such information shall be retained by Contractor for a period of three years beyond the termination of the Contract unless otherwise provided by law.

k.
For violation of any of the above provisions, the Commonwealth may terminate this and any other agreement with Contractor, claim liquidated damages in an amount equal to the value of anything received in breach of these provisions, claim damages for all expenses incurred in obtaining another contractor to complete performance hereunder, and debar and suspend Contractor from doing business with the Commonwealth.  These rights and remedies are cumulative, and the use or nonuse of any one shall not preclude the use of all or any other.  These rights and remedies are in addition to those the Commonwealth may have under law, statute, regulation, or otherwise.


23.
CONTRACTOR RESPONSIBILITY PROVISIONS
a.
Contractor certifies, for itself and all its subcontractors, that as of the date of its execution of this Agreement, that neither Contractor, nor any subcontractors, nor any supplier are under suspension or debarment by the Commonwealth or any governmental entity, instrumentality, or authority and, if Contractor cannot so certify, then it agrees to submit, a written explanation of why such certification cannot be made.

b.
Contractor also certifies, that as of the date of its execution of this Agreement, it has no tax liabilities or other Commonwealth obligations.

c.
Contractor’s obligations pursuant to these provisions are ongoing from and after the effective date of the Agreement through the termination date thereof.  Accordingly, Contractor shall have an obligation to inform the Commonwealth if, at any time during the term of the Agreement, it becomes delinquent in the payment of taxes, or other Commonwealth obligations, or if it or any of its subcontractors re suspended or debarred by the Commonwealth, the federal government, or any other state or governmental entity.  Such notification shall be made within 15 days of the date of suspension or debarment.

d.
The failure of Contractor to notify the Commonwealth of its suspension or debarment by the Commonwealth, any other state, or the federal government shall constitute an event of default of this Agreement with the Commonwealth.

e.
Contractor agrees to reimburse the Commonwealth for the reasonable costs of investigation incurred by the Office of State Inspector General for investigations of the contractor’s compliance with the terms of this or any other agreement between Contractor and the Commonwealth, which results in the suspension or debarment of Contractor.  Such costs shall include, but shall not be limited to, salaries of investigators, including overtime; travel and lodging expenses; and expert witness and documentary fees.  Contractor shall not be responsible for investigative costs for investigations that do not result in Contractor’s suspension or debarment.

f.
Contractor may obtain a current list of suspended and debarred Commonwealth contractors by either searching the Internet at 

http://www.dgs.state.pa.us/debarment.htm or contacting the:

Department of General Services

Office of Chief Counsel

603 North Office Building

Harrisburg, PA  17125

Telephone No. (717) 783-6472

Fax No. (717) 787-9138

24.
AMERICANS WITH DISABILITIES ACT
a.
Pursuant to federal regulations promulgated under the authority of The Americans With Disabilities Act, 28 C.F.R. §35.101 et seq., Contractor understands and agrees that it shall not cause any individual with a disability to be excluded from participation in this Agreement or from activities provided for under this Agreement on the basis of the disability.  As a condition of accepting this contract, Contractor agrees to comply with the “General Prohibitions Against Discrimination”, 28 C.F.R. §35.130, and all other regulations promulgated under Title II of The Americans With Disabilities Act which are applicable to all benefits, services, programs, and activities provided by the Commonwealth of Pennsylvania through the contracts with outside contractors.

b.
Contractor shall be responsible for and agrees to indemnify and hold harmless the Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and actions brought by any party against the Commonwealth of Pennsylvania as a result of Contractor’s failure to comply with the provisions of subparagraph above.

25.
PARAGRAPH HEADINGS

All section headings contained herein are for the convenience of reference only and are not intended to define or limit the scope of any provision of this Agreement.

26.
GOVERNING LAW

This Agreement shall be construed in accordance with, and governed by the laws of, the Commonwealth of Pennsylvania.

27.
DELIVERY OF RELATED DOCUMENTS

Commonwealth will execute or provide, as requested by Contractor, such other documents and information as are reasonably necessary with respect to the transaction contemplated by this Agreement.

Commonwealth agrees that, pursuant to Section 149(a) of the Internal Revenue Code of 1986, as amended (the "Code"), and any temporary and final income tax regulations promulgated thereunder, it shall file the applicable Internal Revenue Service Form 8038G or 8038-GC (Information Return for Tax Exempt Governmental Bond Issues). Additionally, Commonwealth, pursuant to Section 149 (a) of the Code, hereby appoints Contractor, or any assignee thereof, as "Agent" of the Lessee to keep a record of the assignees who maintain an interest in this Lease. Commonwealth agrees that it shall remit to the Internal Revenue Service any rebates due as provided by the Code.

28.
ENTIRE AGREEMENT; WAIVER

This Agreement, together with the Certificate of Final Acceptance, EQUIPMENT EXHIBIT 1, PAYMENT SCHEDULE I and the documents delivered pursuant to the requirements of Paragraph 23 of this Agreement, constitute the entire Agreement between the parties with respect to the financing of the Equipment, and this Agreement shall not be modified amended, altered, or changed except with the written consent of Commonwealth and Contractor. Any provision of this Agreement found to be prohibited by law shall be ineffective to the extent of such prohibition without invalidating the remainder of this Agreement. The waiver by Contractor or Commonwealth of any breach by the other party of any term, covenant, or condition hereof shall not operate as a waiver of any subsequent breach thereof

IN WITNESS WHEREOF the parties to this Agreement have executed it through their respective duly authorized officers, to be effective as of the date first above written. This Agreement will not be fully executed and binding on the parties unless and until all signatures are affixed hereto.

ATTEST:


ENERGY SERVICE COMPANY (ESCO):





________________________________





[Name]

_________________________________
_________________________________

Signature


Signature

_________________________________
_________________________________

Title



Title

Federal Identification No. ___________________________________

ATTEST:


COMMONWEALTH OF PENNSYLVANIA





__________________________________





[Agency Name]

_________________________________
_________________________________

Signature


Signature

APPROVED AS TO FORM AND LEGALITY:

_________________________________
_____________N/A____________________

Office of Chief Counsel – [Agency]
Office of General Counsel

__________N/A_______________________

Office of Attorney General

CERTIFICATION OF FUNDS:

I HEREBY CERTIFY THAT FUNDS

IN THE AMOUNT OF $_________

ARE AVAILABLE UNDER

APPROPRIATION:______________

_________________________________

Comptroller                        Date
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